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ABSTRACT | OZET

Commercial companies may change their structure depending on the de-
mands of the business world. In our study, the issues regarding the em-
ployee’s right to object to the transfer of the employment relationship are
evaluated within the framework of Article 6 of the Labor Law and Article

178 of the TCC.

Ticari sirketler; is hayatinin gereksinimine bagh olarak yapi degisikligine
gidebilmektedir.. Calismamizda, iscinin is iliskisinin devrine itiraz hakkina
iliskin hususlar Is Kanunu m. 6 ve TTK m. 178 cercevesinde degerlendiril-

mistir.
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I.INTRODUCTION

The changes brought about by economic de-
velopments in enterprises make the transfer
of some or all of the workplace’s compulsory,
and this situation has led to some legal prob-
lems. The fact that changing employers while
moving to a new place of employment has an
impact on the employee, itis necessary to cre-
ate some legislation to ensure the protection
of the employees. Atrticle 6 of the Labor Law
stipulates that in the event of the transfer of
the workplace or a part of the workplace to an-
other employer based on a legal transaction,
the employment contracts of the employees
working in the workplace will be transferred
to the transferee employer and the provisions
and consequences of this transfer are regulat-
ed. Article 6 of the Labor Law does not grant
the employee the right to object to the transfer
of the employment contract to the transferee
employer. Article 178 of the TCC, on the other
hand, grants the employees affected by the
transfer the right to object to the transfer of
their employment contracts to the transferee
employer in cases where the merger, division
and change of type of commercial companies
have the characteristics of workplace transfer.
In this study, Article 178 of the TCC and Article
6 of the Labor Law are discussed, and the le-
gal nature, exercise and consequences of the
right of objection are examined.

1. GIRIS

Ekonomik gelismelerin isletmelerde mey-
dana getirdigi degisimler igyerlerinin bir
bolumunun veya tamaminin devrini zorunlu
hale getirmekte, bu durum da bazi hukuki
sorunlara yol agmaktadir. isyeri devri ile is-
verenin degismesinin is¢i acisindan énem
teskil etmesi, is¢inin korunmasina yonelik
bazi duzenlemeler yapilmasi gerekliligini
dogurmustur. is Kanunu'nun 6. maddesinde
isyeri veya igyerinin bir bolumunun hukuki
bir isleme dayali olarak baskasina devri ha-
linde, isyerinde calismakta olan iscilerin is
sOzlesmelerinin devralan igverene gececegi
ve bunun hakum ve sonuglar duzenlenmis-
tir. is Kanunu m. 6'da isciye, is stzlesmesinin
devralan igverene gegisine itiraz hakki ta-
ninmamistir. TTK'nin 178. maddesinde ise
ticaret sirketlerinin, birlesme, bolunme ve tar
degistirmelerinin igyeri devri 6zelligini tasidi-
@1 durumlarda, devirden etkilenen iscilere, is
sozlesmelerinin devralan isverene gecisine
itiraz hakki taninmaktadir. Calismamizda,
TTK m. 178 ve is Kanunu m. 6’nin Uzerin-
de durularak, itiraz hakkinin hukuki niteligi,
kullanilmasi ve meydana getirdigi sonuglar
irdelenmistir.

TURK HUKUKUNDA iSYERI DEVRINDE iSCININ, IS ILISKISININ DEVRALANA
GEGISINE ITIRAZ HAKKI (iS KANUNU M. 6 VE TTK. M. 178 ISIGINDA)

I1. BASIC CONCEPTS

A. Workplace

Article 2 of the Labor Law defines “work-
place” as “the unit in which the employer or-
ganizes material and non-material elements
and workers together for the purpose of
producing goods or services”. In the same
article, it is stated that the places connected
to the workplace, which are qualitatively re-
lated to the goods or services produced by
the employer in the workplace and which
are organized under the same management,
and other annexes and tools such as resting,
breastfeeding, eating, sleeping, washing,
examination and maintenance, physical and
vocational training and courtyards are also
considered as workplaces'. “The workplace
is a whole within the scope of the work orga-
nization formed by the places, annexes and
vehicles connected to the workplace”.

As stated in the definition in the Labor Law,
a workplace is a unit in which tangible and
intangible elements and workers are orga-
nized for the purpose of producing a specific
good or service? The prominent element in
the definition of workplace is the realization
of “the production of a specific good or ser-
vice”. Aworkplace is formed by the organiza-

Il. TEMEL KAVRAMLAR

A.isyeri

is Kanunu'nun 2. maddesinde “isyeri”; “is-
veren tarafindan mal veya hizmet tretmek
amaclyla maddi olan ve olmayan unsurlar ile
iscinin birlikte 6rgutlendigi birim” olarak ta-
nimlanmistir. Yine ayni maddede, isverenin
isyerinde Urettigi mal veya hizmet ile nitelik
yoénunden bagliligi bulunan ve ayni yonetim
altinda orgutlenen isyerine bagli yerler ile
dinlenme, ¢cocuk emzirme, yemek, uyku, yi-
kanma, muayene ve bakim, beden ve mesleki
egitim ve avlu gibi diger eklentiler ve aracla-
rinin da isyerinden sayildigi belirtilmistir®. “/s-
yeri, isyerine bagli yerler, eklentiler ve araglar
ile olusturulan is organizasyonu kapsaminda
bir batandur”.

is Kanunu’nda yer alan tanimda da belir-
tildigi uzere isyeri, maddi olan ve olmayan
ogelerin ve iscilerin belirli bir mal veya hiz-
met Uretiminin gergeklestirilmesi amaciyla
orgutlendigi bir birimdir2 isyeri taniminda
one cikan unsur, “belirli bir mal veya hizmet
uretiminin” gerceklestirilmesidir. Bir isyeri
bina, makine, malzeme gibi maddi unsurlar
ile, patent, alacak, marka gibi haklar, tecrtibe,
bulus, musteri iligkileri gibi maddi olmayan
unsurlar ve is¢i unsurunun birlikte 6rgutlen-
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tion of tangible elements such as buildings,
machinery, materials, rights such as patents,
receivables, trademarks, intangible elements
such as experience, inventions, customer re-
lations and workers?. Every workplace is an
organized association. However, in order to
establish the concept of workplace, this or-
ganization must be continuous*.

B. Enterprise

The concept of enterprise is not included
in the Labor Law, and the concept of enter-
prise is not regulated in the European Union
Directive 2001/23/EC, which was taken into
consideration while regulating Article 6 of
the Labor Law®. A single workplace may be
included within the scope of an enterprise,
or more than one workplace may be includ-
ed within an enterprise. Although it is not
absolutely necessary, while the workplace
has a technical purpose, the enterprise has
an economic purpose®. Therefore, an enter-
prise can be defined as a whole formed by
the organization of one or more workplaces
affiliated to an employer in order to achieve
an economic objective.

C. Transfer of Workplace

The transfer of the workplace regulated un-
der Article 6 of the Labor Law is the transfer
of the rights and management of the work-
place, in whole or in part, to another employ-
er’. The conditions regarding the transfer of
the workplace are regulated in both the La-
bor Law and the Turkish Code of Obligations
numbered 6098 (“TCO"). The Labor Law No.
1475 also has a special provision regarding
severance pay in the event of the transfer of
the workplace. The provisions regulating the
transfer of the workplace in the Labor Law
and the TCO are in line with the European
Union legislation and are intended to prevent
the employment contract between the par-
ties from being affected by the transfer®.

Pursuant to the European Union Directive
2001/23/EC, a transfer of the workplace oc-
curs when there is a change of employer and
the activities of the workplace are continued
by the new employer with the existing em-
ployees and within the same work organiza-
tion®. Therefore, in order to speak of a transfer
of the workplace, there must be a change of
employer.

According to the doctrine and judicial de-
cisions, when determining whether there is

mesi ile olusurd. Her isyeri érgutlenmis bir
birliktir. Ancak isyeri kavraminin ortaya ko-
nulmasi acisindan, bu érgatlenmenin surekli
olmasi gereklidir®.

B. isletme

is Kanunu'nda isletme kavrami yer almamak-
ta olup, is Kanunu’nun 6. maddesi duzenle-
nirken g6z énunde bulundurulan 2001/23/
EC sayili Avrupa Birligi Yonergesi'nde de
isletme kavrami duzenlenmemektedir®. is-
letmenin kapsamina tek bir isyeri dahil edi-
lebilecegi gibi bir isletme igerisinde birden
fazla isyeri de yer alabilir. Mutlak olarak zo-
runlu olmamakla beraber, isyerinin teknik bir
amaci bulunmaktayken, isletmenin iktisadi
amacl bulunmaktadir®. Dolayisiyla isletme,
iktisadi bir hedefe ulasabilmek adina, bir
isverene bagli bir veya birden c¢ok isyerinin
orgutlenmesi ile olusan bir butun olarak ta-
nimlanabilecektir.

C. Isyerinin Devri

is Kanunu m. 6’da duzenlenen isyeri devri,
isyerinin butunt veya bir bélumundeki hak-
lanin ve igyerinin idaresinin baska bir isverene
gecmesidir’. isyerinin devrine iliskin kosullar
hem is Kanunu’nda hem de 6098 sayili Turk
Borglar Kanunu’nda (“TBK") duzenlenmistir.
1475 sayili is Kanunu’nda da isyerinin dev-
ri halinde kidem tazminati acisindan 6zel
duzenleme bulunmaktadir. is Kanunu ve
TBK'da mevcut olan ve isyeri devrini duzen-
leyen hukamler, Avrupa Birligi mevzuati ile
uyumlu olup, devirigsleminden taraflar arasin-
daki is sozlesmesinin etkilenmesini engelle-
meye yoneliktirs,

2001/23/EC sayili Avrupa Birligi Yonergesi
uyarinca, isveren degisikligi olmasi ve isyeri-
nin faaliyetinin yeni isveren tarafindan mev-
cut isciler ve ayni is érgutlenmesi icerisinde
surduralmesi durumunda isyeri devrinden
sOz edilir®. Dolayisliyla, isyerinin devrinden
sOz edilebilmesi icin, isveren degisikliginin
mevcut olmasi sarttir.

Ogretide ve yargi kararlarinda belirtildigi tize-
re, isyeri devrinin mevcut olup olmadigi tespit
edilirken yapilan degerlendirmede; isyeri ve
isletmenin tary, isletmenin maddi ve maddi
olmayan unsurlarinin devredilip devredil-

TURK HUKUKUNDA ISYERI DEVRINDE ISCININ, IS iLISKISININ DEVRALANA
GECISINE ITIRAZ HAKKI (I$ KANUNU M. 6 VE TTK. M. 178 ISIGINDA)

a workplace transfer; the type of workplace
and enterprise, whether the tangible and in-
tangible elements of the enterprise are trans-
ferred, whether the workers are transferred,
whether there is a similarity between the
activity before the transfer and the activity
after the transfer, and whether the technical
purpose of the workplace has undergone
any changes are taken into consideration™.
It should also be noted that in order to talk
about the transfer of the workplace, this
transfer must be based on a legal transac-
tion". Article 6 of the Labor Law stipulates
that “When the workplace or a part of the
workplace is transferred to another person
based on a legal transaction, the employment
contracts existing in the workplace or a part of
the workplace at the date of transfer shall be
transferred to the transferee together with all
rights and obligations.” The last paragraph
states that the provisions of Article 6 of the
Labor Law “shall not apply to the transfer of
the workplace or a part thereof to another per-
son as a result of the liquidation of assets due
to bankruptcy”.

I1l. LEGAL REGULATIONS
REGARDING THE TRAN-
SITION OF THE EMPLOY-
MENT RELATIONSHIP IN
THE TRANSFER OF THE
WORKPLACE

In order to evaluate the right of the employee
to object to the transfer of the employment
relationship to the transferee employer in
the transfer of the workplace, the concepts
of merger and demerger should first be ex-
amined, and then the provisions of Article 6
of the Labor Law and Article 178 of the TCC
regarding the transfer of the employment re-
lationship should be discussed.

A. The Concepts of Merger
and Division

Pursuant to Article 136 of the TCC, “merg-
ers may be in the form of “merger by acqui-
sition”, where one company takes over the
other company, or “merger by new establish-
ment”, where the two companies come to-
gether in a new company.” A merger “takes
place through the spontaneous acquisition of
the shares of the transferred company by the
shareholders ofthe company in return forthe
assets of the transferred company”. Pursuant
to Article 136/4 of the TCC, “the transferee

medigi, iscilerin devredilip devredilmedigi,
devirden onceki faaliyetle sonraki faaliyet
arasinda benzerlik olup olmadigy, isyerinin
teknik amacinin herhangi bir degisime ugra-
yip ugramadigi g6z énunde bulundurulur™,
Ayrica belirtmek gerekir ki isyeri devrinden
bahsedebilmek i¢in, bu devrin hukuki bir
isleme dayali olarak gerceklestirilmis olma-
si gerekir'. is Kanunu m. 6'da “isyeri veya
isyerinin bir bélumu hukuki bir isleme dayali
olarak baska birine devredildiginde, devir ta-
rihinde isyerinde veya bir bélimdinde mevcut
olan is sézlesmeleri butin hak ve borglari ile
birlikte devralana gecer.” hukmune yer veril-
dikten sonra son fikrada is Kanunu m.6'daki
hukamlerin “iflas dolayisiyla malvarliginin
tasfiyesi sonucu isyerinin veya bir bélumantn
baskasina devri halinde uygulanmayacagi”
belirtilmistir.

111. ISYERININ DEVRINDE
iSiLiSKiSININ GECiSIiNE
ILISKIN KANUNi DUZEN-
LEMELER

isyeri devrinde, iscinin is iliskisinin devralan
isverene gegcisine itiraz hakkina iliskin deger-
lendirme yapabilmek i¢in dncelikle birlesme
ve bolunme kavramlari irdelenmeli, sonra-
sinda is Kanunu madde 6 ve TTK madde
178'teki is iligkisinin gecisine iligkin 6ngoru-
len duzenlemeler Uzerinde durulmalidir.

A. Birlesme ve Béliinme Kav-
ramlari

TTK m. 136 uyarinca, “sirket birlesmeleri, bir
sirketin digerini devralmasi “devralma seklin-
de birlesme” ya da bu iki sirketin yeni bir sirket
icerisinde bir araya gelmesi “yeni kurulus sek-
linde birlesme” seklinde olabilir.” Birlesme,
“devrolunan sirketin paylarinin, devrolunan
sirketin malvarligi karsiliginda sirketin ortaklar
tarafindan kendiliginden iktisap edilmesiyle
gerceklesir”. TTK m. 136/4'e gore, “devralan
sirket devrolunan sirketin malvarligini batdan
halinde devralir ve devrolunan sirket sona ere-

MAKALELER

DiPNOT
3 Suzek, s. 188.

4 Celik/ Caniklioglu/ Canbolat,
s. 137.

5 Ertan iren, Avrupa Birligi Yoner-
geleri Karsisinda 4857 sayili is Kanu-
nu’nun Durumu, Ankara 2008, s. 175
vd.

6 Suzek,s.191.

7 Omer Ekmekgi, Bireysel is Huku-
ku Dersleri, 3. Baski, istanbul 2021, s.
220.

8 Ekmekgi, s. 219.
9 Ekmekgi, s. 221.

10 Yargitay HGK., T. 16.02.2017, E.
2015/1275, K. 2017/266

11 Celik/ Caniklioglu/ Canbolat,
s. 140; Ekmekgi, s. 222.

2024 WINTER



ARTICLES

PART 5

GS| ARTICLETTER

THE RIGHT OF THE EMPLOYEE TO OBJECT TO THE TRANSFER OF THE EMPLOYMENT RELATIONSHIP
TO THE TRANSFEREE IN THE TRANSFER OF THE WORKPLACE UNDER TURKISH LAW (IN THE LIGHT OF
ARTICLE 6 OF THE LABOR LAW AND ARTICLE 178 OF THE TURKISH COMMERCIAL CODE)

company takes over the assets of the trans-
ferred company as a whole, and the trans-
ferred company is terminated and deleted
from the trade registry”. The merger becomes
valid upon the registration of the merger in
the trade registry, and at the time of registra-
tion, the transferred company automatically
transfers all of its assets and liabilities to the
transferee company.

Division is the transfer of all or part of the as-
sets of capital companies and co-operatives
to other capital companies and co-operatives
without liquidation and through partial suc-
cession, and as a result of this transaction,
the shareholders of the divided company
automatically become shareholders of the
transferee companies.

Pursuant to Article 159 of the TCC, “a com-
pany may be fully or partially divided. In a full
spin- off, all assets of the company are divided
into parts and transferred to other companies.
The shareholders of the divided company ac-
quire the shares and rights of the transferee
companies. The company that is fully divid-
ed and transferred is terminated and deleted
from the trade registry”.

Partial division refers to when one or more as-
sets of the divided company are divided and
transferred to other companies. In a partial
spin-off, the spin-off company is not deleted
from the trade registry and continues to oper-
ate with its remaining assets. In both full and
partial spin-offs, the transferred assets are
transferred to the transferee shareholders
after the spin-off.

rek ticaret sicilinden silinir”. Birlesmenin tica-
ret siciline tescil edilmesi ile birlesme gecerli
olur ve tescil esnasinda devrolunan sirket bu-
tun aktif ve pasifleriyle beraber kendiliginden
devralan sirkete gecer.

Bolunme, sermaye sirketlerinin ve koope-
ratiflerin malvarliklarinin tamamini veya bir
kismini kendisinden ayirarak, tasfiyesiz ola-
rak ve kismi halefiyet yoluyla baska sermaye
sirketlerine ve kooperatiflere devretmeleri
ve bu islemin sonucunda bolunen ortakligin
ortaklarinin devralan sirketlere kendiliginden
ortak olmasidir.

TTK m. 159 uyarinca, “bir sirket tam veya kis-
mi bolanebilir. Tam boldnmede, sirketin tim
malvarligi bolumlere ayrilarak diger sirketlere
devrolunur. Bélunen girketin ortaklari, dev-
ralan sirketlerin paylarini ve haklarini iktisap
ederler. Tam bélundp devrolunan sirket sona
erer ve ticaret sicilinden silinir”.

Bolunen sirketin malvarliginin bir veya birden
fazla bolumunan bolunmeye tabi tutulmasi
ve diger sirketlere devredilmesi halinde kis-
mi boélunmeden s6z edilir. Kismi bolunmede,
boélunen sirket ticaret sicilinden silinmez ve
geriye kalan malvarligi ile faaliyet gosterme-
ye devam eder. Tam boéliunmede de kismi bo-
lunmede de devredilen malvarligi bélunme
sonrasinda devralan ortaklara gecer.

TTK m. 178'de tam ve kismi bolunme sonu-
cu isyeri ve igletmenin devrinde is¢inin itiraz
hakki, bu devrin is s6zlesmelerine tesiri, dev-
reden ve devralan isverenin sorumlulugu
duzenlenmistir.

TURK HUKUKUNDA ISYERI DEVRINDE ISCININ, IS iLISKISININ DEVRALANA
GECISINE ITIRAZ HAKKI (I$ KANUNU M. 6 VE TTK. M. 178 ISIGINDA)

Article 178 of the TCC regulates the right
of objection of the employee in the transfer
of the workplace and enterprise as a result
of full and partial division, the effect of this
transfer on employment contracts, and the
liability of the transferor and transferee em-
ployers.

B. Regulation Foreseen In The
Labor Law On The Transition
of The Employment Relation-
ship In The Transfer of The
Workplace

Article 6 of the Labor Law regulating the
transfer of workplace;

“1- When the workplace or a part of the
workplace is transferred to another person
based on a legal transaction, the employ-
ment contracts existing in the workplace or
a part of it on the date of transfer shall pass
to the transferee together with all rights and
obligations.

2- The transferee employer is obliged to act
according to the date the employee started
to work for the transferor employer in the
rights based on the length of service of the
employee.

3- In case of transfer according to the above
provisions, the transferor and transferee em-
ployers are jointly liable for the debts that
arose before the transfer and that must be
paid on the date of transfer. However, the
responsibility of the transferor employer for
these obligations is limited to two years from
the date of transfer.

4- Provisions on joint liability shall not apply
in the event of termination of a legal entity
through merger or merger or change of its

type.

5- The transferor or transferee employer
cannot terminate the employment contract
solely due to the transfer of the workplace or
a part of the workplace and the transfer does
not constitute a just cause for termination for
the employee. The termination rights of the
transferor or transferee employer necessitat-
ed by economic and technological reasons
or change in work organization or the right
of immediate termination of employees and
employers for just cause are reserved.

B. isyerinin Devrinde is iliski-
sinin Gegisine lligkin is Kanu-
nu’nda Ongériilen Diizenle-
me

is Kanunu’nda isyeri devrinin duzenlendigi
6. madde;

“1- Igyeri veya isyerinin bir bolumd hukuki
bir isleme dayali olarak baska birine devre-
dildiginde, devir tarihinde isyerinde veya
bir bolimunde mevcut olan is sézlesmeleri
butun hak ve borcglari ile birlikte devralana

gecer.

2- Devralan isveren, iscinin hizmet suresinin
esas alindigi haklarda, isc¢inin devreden is-
veren yaninda ise basladigi tarihe gore islem
yapmakla yakamladdar.

3- Yukanidaki htukamlere gore devir halinde,
devirden énce dogmus olan ve devir tarihin-
de 6denmesi gereken borglardan devreden
ve devralan isveren birlikte sorumludurlar. An-
cak bu yakamldaltklerden devreden isverenin
sorumlulugu devir tarihinden itibaren iki yil ile
Sinirlidr.

4- Tuzel kisiligin birlesme veya katilma ya da
turandan degismesiyle sona erme halinde bir-
likte sorumluluk hukdamleri uygulanmaz.

5- Devreden veya devralan igveren is s6z-
lesmesini sirf isyerinin veya isyerinin bir b6-
lumunan devrinden dolayr feshedemez ve
devir isci yénuanden fesih icin hakli sebep
olusturmaz. Devreden veya devralan isvere-
nin ekonomik ve teknolojik sebeplerin yahut
is organizasyonu dedisikliginin gerekli kildigi
fesih haklari veya isci ve isverenlerin hakli se-
beplerden derhal fesih haklari saklidir.

6- Yukaridaki huktmler, iflas dolayisiyla mal-
varliginin tasfiyesi sonucu igyerinin veya bir
bélumuanun baskasina devri halinde uygu-
lanmaz.” seklindedir.
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6- The above-mentioned provisions shall not
apply to the transfer of the workplace or a part
of it to another person as a result of the liqui-
dation of the assets due to bankruptcy.”

As can be seen, Article 6 of the Labor Law
stipulates that in the event that the work-
place or a part of the workplace is transferred
to another employer based on a legal trans-
action, the employment contracts existing in
the workplace or a part of the workplace on
the date of transfer shall be transferred to the
transferee employer together with all rights
and obligations, and it is aimed to prevent
any loss of rights of the employee with the
automatic transfer of the employment con-
tracts. This article, which aims to protect
the employee, does not include any provi-
sion regarding the employee’s objection to
the transfer.

C. Regulation Foreseen in the
TCC on the Transition of the
Employment Relationship in
the Transfer of the Workplace

Unlike the abrogated Turkish Commercial
Code No. 6762, the TCC introduces provi-
sions regulating employment relations specif-
ic to the transfers of commercial companies
through merger, division and conversions
(TCC 158/4, 178, 190). Article 178 titled
“Transition of the Employment Relationship”,
which is referred to in Article 158/4 of the
TCC and Article 190 of the TCC;

“1- In a full or partial spin-off, the service con-
tracts concluded with the employees shall
pass to the transferee with all rights and obli-
gations arising from this contract until the day
of transfer, unless the employee objects.

2- If the worker objects, the contract of ser-
vice shall expire at the end of the statutory
dismissal period; the transferee and the
worker shall be obliged to fulfil the contract
until that date.

3- The former employer and the transferee
are jointly and severally liable for the em-
ployee’s receivables due before the division
and for the receivables due during the peri-
od until the date when the service contract is
normally terminated or terminated due to the
objection of the employee.

4- Unless otherwise agreed or unlessitis un-
derstood from the necessity of the situation,

Goruldugu uzere is Kanunu madde 6'da
isyeri veya igyerinin bir bolumunun hukuki
isleme dayali olarak baska birine devredil-
mesi halinde, devir tarihinde isyerinde veya
isyerinin bir bélumunde mevcut olan is s6z-
lesmelerinin batun hak ve borglariyla birlikte
devralan isverene gegecedi ongorulmus, is
sozlesmelerinin kendiliginden gegcisi ile is-
¢inin herhangi bir hak kaybina ugramamasi
amaclanmistir', iscinin korunmasi amacinin
guduldugu bu maddede, is¢inin s6z konu-
su devirislemine itirazina iliskin herhangi bir
duzenlemeye yer verilmemistir.

C. isyerinin Devrinde is iliski-
sinin Gegisine iliskin TTK’da
Ongériilen Diizenleme

TTK, 6762 sayili mulga Turk Ticaret Kanu-
nu'ndan farkli olarak ticaret sirketlerinin yal-
nizca birlesme, bolunme ve tar degistirme
yoluyla gerceklesen devirlerine 6zgu olarak
isiliskilerini duzenleyen hukumler getirmistir
(TTK 158/4, 178, 190). TTK m. 158/4 ve TTK
m. 190'da atif yapilan ve “is iligkisinin Gegcme-
si” baslikli 178. madde;

”1- Tam veya kismi bolinmede, iscilerle ya-
pilan hizmet sézlesmeleri, isci itiraz etmedigi
takdirde, devir gtinine kadar bu sézlesme-
den dogan batin hak ve borglarla devralana

gecer.

2- is¢i itiraz ederse, hizmet sézlesmesi kanu-
niisten ¢ikarma stiresinin sonunda sona erer;
devralan ve is¢i o tarihe kadar sézlesmeyi ye-
rine getirmekle yakamluddr.

3- Eski isveren ile devralan, iscinin bélinme-
den evvel muaccel olmus alacaklari ile hizmet
sozlesmesinin normal olarak sona erecegi
veya iscinin itirazi sebebiyle sona erdigi tarihe
kadar gecen stirede muaccel olacak alacakla-
rnindan mateselsilen sorumludur.

4- Aksi kararlagtinlmadikca veya halin gere-
dginden anlasilmadikca, isveren hizmet séz-
lesmesinden dogan haklari t¢tinct bir kisiye
devredemez.

TURK HUKUKUNDA ISYERI DEVRINDE ISCININ, IS iLISKISININ DEVRALANA
GECISINE ITIRAZ HAKKI (I$ KANUNU M. 6 VE TTK. M. 178 ISIGINDA)

the employer cannot transfer the rights aris-
ing from the service contract to a third party.

5- Workers may request the guarantee of
their receivables that are due and will be-
come due as provided in the first paragraph.

6- The shareholders of the transferor compa-
ny who were liable for the debts of the com-
pany before the spin-off shall continue to be
jointly and severally liable for the debts arising
from the service contract and due until the
day of transfer, and for the debts that would
have become due if the service contract had
been terminated normally or that would have
arisen until the termination of the service con-
tract due to the objection of the employee.”

In the preamble of Article 178 of the TCC, it
is stated that the first four paragraphs of the
Article are taken from Article 333 of the Swiss
Code of Obligations’. In the first two para-
graphs of the Article, the right to object to the
transfer is granted to the employees specif-
ic to the structural changes of commercial
companies and limited to the transfer of the
employment relationship.

Article 178/1 of the TCC grants the employee
the right to object to the transfer and stipu-
lates that the employment contracts shall be
transferred to the transferee employer only
“if the employee does not object to the trans-
fer”. Article 178 of the TCC grants the right
to object to the transfer of employment con-
tracts to the transferee employer to the em-
ployees affected by the transfer in the event
that the merger, division and conversions of
commercial companies constitute a transfer
of workplace. In other words, in the event
that the transfer of the workplace occurs
through merger, division or change of type,
the employment contracts will no longer be
automatically transferred to the transferee
employer, and the employment contracts will
be transferred to the transferee employer if
the employee does not object to the trans-
fer'4. It should be noted that if the employee
objects to the transfer, the merger, division or
conversion transactions will be legally valid,
and the employee’s objection to the transfer
will only prevent the transfer of the employ-
ment contract to the transferee employer?.

Article 178/2 of the TCC regulates the effect
of the employee’s exercise of his right to ob-
ject to the transfer on the employment rela-
tionship. Pursuant to the relevant provision,

5-Isciler muaccel olan ve birinci fikrada 6ngo-
raldugu sekilde muaccel olacak alacaklarinin
teminat altina alinmasini isteyebilirler.

6- Devreden sirketin bélinmeden énce sir-
ket borglarindan dolayi sorumlu olan ortak-
lar, hizmet sézlesmesinden dogan ve intikal
gunune kadar muaccel olan borglarla, hizmet
sozlesmesi normal olarak sona ermis olsaydi
muaccel hale gelecek olan veya iscinin itirazi
sebebiyle hizmet sézlesmesinin sona erdigi
ana kadar dogacak olan borc¢lardan mutesel-
silen sorumlu olmakta devam ederler.” sek-
lindedir.

TTK m. 178'in madde gerek¢esinde; mad-
denin ilk dort fikrasinin isvigre Borglar Ka-
nunu’nun 333. maddesinden alindig ifade
edilmistir’®, Maddenin ilk iki fikrasinda, ticari
sirketlerin yapisal degisikliklerine 6zgu ola-
rak ve is iliskisinin devri ile sinirlandirilarak
iscilere devre itiraz hakki taninmistir.

TTK m. 178/1'de isciye devre itiraz hakki ta-
ninmis ve yalnizca “isci devre itiraz etmedigi
takdirde” is s6zlesmelerinin devralan igvere-
ne gececedi duzenlenmistir. TTK madde 178
ile ticaret sirketlerinin birlesme, bélinme ve
tar degistirme durumlarinin bir igyeri devri ni-
teligi tasimasi halinde, s6z konusu devirden
etkileneniscilere, is sozlesmelerinin devralan
isverene gecisine itiraz hakki taninmigtir. Bas-
ka bir deyisle, isyeri devrinin birlesme, bolun-
me veya tur degistirme durumlarindan biriile
meydana gelmesi halinde artik is sozlesmele-
rinin kendiliginden devralan isverene gecisi
s6z konusu olmayacak, is¢inin devre itiraz
etmemesi halinde is s6zlesmeleri devralan
isverene gececektir'. Belirtmek gerekir ki,
iscinin devre itiraz etmesi halinde birlesme,
bolunme veya tur degistirme islemleri hukuki
olarak gecerli olacak olup, is¢inin devre itirazi
ile sadece is sozlesmesinin devralan igverene
gecmesi engellenecektir®.

TTK m. 178/2'de ise, is¢inin devire iligkin iti-
raz hakkini kullanmasinin is iliskisine etkisi
duzenlenmistir. ilgili hukum uyarinca, isgi-
nin, birlesme, boélunme veya tur dedistirme-
ninisyeri devri niteligi tagimasi durumunda is
iliskisinin devralan isverene gecisine itiraz et-
mesi halinde, iscinin is s6zlesmesi kanuni is-
ten cikarma suresinin sonunda sona erecek;
fakat devralan isveren ve isci is sbzlesmesi-
nin sona erme tarihine kadar s6zlesmesel
sorumluluklarnni yerine getirmekle yukamlu
olacaklardir’e.
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if the employee objects to the transfer of the
employment relationship to the transferee
employer in the event of a merger, spin-off or
conversion of type, the employment contract
of the employee shall terminate at the end
of the statutory dismissal period; however,
the transferee employer and the employee
shall be obliged to fulfil their contractual
obligations until the termination date of the
employment contract.

IV.1V. APPLICATION
AREA OF ARTICLE 178
OF THE TCC AGAINST
ARTICLE 6 OF THE LA-
BOR LAW

Undoubtedly, the term “transfer of employ-
ment relations” also includes the transfer
of workplace. This situation has led to a
debate as to whether Article 178 of the
TCC should be applied in priority to Arti-
cle 6 of the Labor Code, which regulates
the transfer of the workplace in Turkish
labor law and does not give the employ-
ee the right to object to the transfer of the
employment relationship to the transferee
employer. At this point, it is necessary to
determine whether Article 6 of the Labor
Law or Article 178 of the TCC shall be ap-
plied in priority.

Considering the references to Art. 178 of
the TCO in Art. 158/4 and Art. 190 of the
TCC, it can be concluded that Art. 178 of
the TCC will be applicable to the mergers,
demergers and changes of type of com-
mercial companies regulated under Art.
134-194 of the TCC. The purpose of these
provisions in the TCC is to protect the
rights of the employees who will be affect-
ed by the transfer in the event of a work-
place transfer as a result of merger, division
or change of type".

Article 6 of the Labor Law regulates the
fate of employment relations in the event
of the transfer of a workplace or a part of
a workplace based on a legal transaction.
Pursuant to Article 4 of the Labor Law, the
provisions on joint liability shall not apply if
the employer is a legal entity and the legal
entity is terminated by merger or incorpora-
tion or change of its type. Since Article 4 of
the Labor Law stipulates that the provisions
onjoint liability shall not be applicable only
in the event of termination of a legal entity
through merger or incorporation or change

IV. TTK MADDE 178°IN i$
KANUNU M. 6 KARSISIN-
DAKi UYGULAMA ALANI

Kuskusuz, is iliskilerinin devri ifadesi, isyeri
devrini de igerisine almaktadir. Bu durum,
Turk is hukukunda igyeri devrini duzenle-
yen ve isyeri devrinde is iliskisinin devralan
isverene gecisi hususunda isgiye itiraz hakki
tanimayan is Kanunu m.6'ya karsilik, TTK m.
178'in 6éncelikli uygulanip uygulanmayaca-
g1 tartismasini dogurmustur. Bu noktada, is
Kanunu m.6'nin mi yoksa TTK m. 178’in mi
daha oncelikli olarak uygulanacaginin belir-
lenmesi gerekmektedir.

TTK m. 1568/4 ve m. 190’da TBK m. 178'e
yapilan atiflar da g6z 6énunde bulundurul-
dugunda, TTK m. 178’in, TTK m. 134-194
arasinda duzenlenen ticaret sirketlerinin bir-
lesme, bolunme ve tur degistirmelerinde uy-
gulama alani bulacagi sonucuna varilacaktir.
TTK'daki bu duzenlemelerin amaci, birlesme,
boélunme veya tar degisme sonucunda bir is-
yeri devrinin meydana gelmesi durumunda,
devirden etkilenecek iscilerin haklarinin ko-
runmasidir’.

is Kanunu m. 6 isyeri veya isyerinin bir bolu-
munun bir hukuki isleme dayanilarak devri
halinde ig iligskilerinin akibetinin ne olacagini
duzenlemektedir. is Kanunu m. 4 uyarinca,
isverenin tuzel kisi olmasi ve tuzel kisiligin,
birlesme veya katilma ya da turunun de-
gismesiyle sona erme durumunda birlikte
sorumluluk hakumleri uygulama alani bul-
mayacaktir. is Kanunu m.4'te, tuzel kisiligin,
yalnizca birlesme veya katilma ya da tarinun
degismesiyle sona erme durumunda birlikte
sorumluluk hakumlerinin uygulama alani bu-
lamayacagi duzenlendiginden, isverenlerin
birlikte sorumlulugu haricinde is Kanunu m.
6'nin uygulanmasi gerektigi sonucuna vari-
labilecektir.

TURK HUKUKUNDA ISYERI DEVRINDE ISCININ, IS iLISKISININ DEVRALANA
GECISINE ITIRAZ HAKKI (I$ KANUNU M. 6 VE TTK. M. 178 ISIGINDA)

of its type, it can be concluded that Arti-
cle 6 of the Labor Law should be applied
except for the joint liability of employers™.

With the entry into force of the TCC, there are
two separate legal provisions regulating the
effect of the merger, division or change of
type of commercial companies and the trans-
fer of workplaces on employment relations.
There are different opinions in the doctrine
on the determination of which provision in
the legislation will be applied with priority.
The predominant opinion in the doctrine
supports that this problem should be solved
with the principles regarding the resolution
of the conflict of laws, that the TCC is a later
dated law compared to the Labor Law, that
the provision titled “transition of the employ-
ment relationship” regulated in Article 178 of
the TCCisregulated only in cases of merger,
division and change of type of companies,
and for these reasons, it is a more special
provision compared to Article 6 of the La-
bor Law, which covers all workplace trans-
fers, and argues that Article 178 of the TCC
should be applied in priority'®. In the TGNA
Justice Commission report on the TCC, it is
also stated that Article 178 of the TCC is a
special provision vis-a-vis Article 6 of the La-
bor Law, and this regulation in the commis-
sion report also supports the dominant view
in the doctrine.

Against the dominant view in the doctrine,
there are those who argue that the special
law regulating employment relations is the
Labor Law, therefore it would not be correct
to accept that Article 178 of the TCC is a
special regulation regarding the fate of em-
ployment relations, and that Article 6 of the
Labor Law should be applied in priority over
Article 178 of the TCC, even though it is an
older dated regulation?°. However, it should
be noted that this view has not been support-
ed and has taken its place as a minority in
the doctrine.

In conclusion, if structural changes in com-
mercial companies result in the transfer of
the workplace, it can be stated that Article
178 of the TCC will be applied primarily, and
in matters not regulated by the TCC, Article 6
of the Labor Law will be used to fill the gaps
in question. Article 6 of the Labor Law shall
apply to all transfers of workplaces based on
a legal transaction outside the scope of Arti-
cles 134-194 of the TCC.

TTK'nin yurarluge girmesi ile ticaret sirket-
lerinin birlesmesi, bolunmesi veya tur degdis-
tirmesi ile gerceklesen isyeri devirlerinin is
iliskilerine etkisini duzenleyen iki ayri kanun
hukm bulunmaktadir. Mevzuattaki hangi
duzenlemenin daha 6ncelikli olarak uygula-
nacaginin belirlenmesi noktasinda 6gretide
farkli gorusler bulunmaktadir. Ogretideki
baskin goérus; kanunlarin ¢atismasinin ¢o-
zumune iligkin ilkeler ile bu sorunun ¢ézul-
mesi gerektigini, TTK'nin is Kanunu'na gore
sonraki tarihli bir kanun oldugunu, TTK m.
178'de duzenlenen “is iligkisinin gegmesi”
baslikli htukmun yalnizca sirketlerin birlesme,
bolunme ve tar degistirme durumlarina 6zgu
duzenlendigini ve bu nedenlerle tum isyeri
devirlerini igerisine alan is Kanunu m. 6'ya
gore daha 6zel bir hukum niteliginde oldu-
gunu desteklemekte, TTKm. 178'in 6ncelikli
olarak uygulanmasi gerektigini savunmakta-
dir'®. TTK'ya iliskin TBMM Adalet Komisyonu
raporunda da TTK m. 178'in is Kanunu m. 6
karsisinda 6zel bir hukam oldugu belirtilmek-
te, komisyon raporundaki bu duzenleme de
doktrindeki baskin gértsu desteklemektedir.

Ogretideki baskin gorus karsisinda, is ilis-
kilerini duizenleyen ¢zel yasanin is Kanunu
oldugunu, dolayisiyla TTK m. 178'in is ilis-
kilerinin akibetine iligkin 6zel bir duzenleme
oldugunun kabul edilmesinin dogru olma-
yacagini ve her ne kadar daha eski tarihli bir
duzenleme olsa da is Kanunu m. 6'nin TTK
madde 178 hukmu karsisinda oncelikli ola-
rak uygulanmasi gerektigini savunanlar bu-
lunmaktadir?®, Ancak belirtmek gerekir ki bu
gorus desteklenmemis ve doktrinde azinlik
olarak yerini almistir.

Sonug olarak, ticaret sirketlerinin yapisal de-
Gisiklikleri isyeri devri sonucunu meydana
getiriyorsa, oncelikli olarak TTK m. 178’in
uygulanacagi, TTK'da duzenlenmeyen hu-
suslarda ise is Kanunu m. 6'ya gidilerek stz
konusu bosluklarin is Kanunu m. 6’dan ya-
rarlanilarak doldurulacagi sdylenebilecektir.
TTKm. 134-194 kapsami disindaki hukuki bir
isleme dayali olarak gerceklesecek tum isye-
ri devirlerinde ise is Kanunu m.6 uygulama
alani bulacaktir.
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V. APPLICATION OF THE
EMPLOYEE’S RIGHT TO
OBJECT TO THE TRANS-
FER OF THE LABOR RE-
LATIONSHIP TO THE
TRANSFEREE EMPLOYER
IN THE TRANSFER OF
THE WORKPLACE WITH-
INTHE FRAMEWORK OF
ART. 178 OF THETCC

In our law, the right of objection is defined
as a unilateral, innovative right that creates
legal consequences upon reaching the other
party. The right of objection is a right grant-
ed only to the employee, and the transferee
employer has no right of objection?'. Article
178 of the TCC grants the right of objection
to the employee, but does not regulate the
form, addressee and duration of this objec-
tion#2, Within the framework of this gap in the
law, various opinions have been put forward
in the doctrine.

Inthe doctrine, it is argued that the objection
may be made in writing or orally, based on
the provision in Article 12 of the TCO stating
that “The validity of contracts is not subject to
any form, unless otherwise stipulated by law”.
Although it is argued in the doctrine that the
principle of freedom of form and oral objec-
tion is also possible, in our opinion, it would
be more appropriate to make the objection
in writing for ease of proof.

In the doctrine, it is stated that Article 178 of
the TCC does not require the existence of
any reason for the employee to exercise his
right of objection, it is sufficient for the em-
ployee to object only to the transfer of the
employment relationship, and the employ-
ee is not obliged to base this objection on
a valid reason?. In addition, it is stated that
even if the employee has shown a reason for
objecting to the transfer of the employment
relationship, the fact that this reason does
not reflect the reality or does not justify the
employee’s objection will not have a nega-
tive consequence for the employee and it
cannot be claimed that the employee has
abused his right to object?.

There are different opinions in the doctrine
regarding to whom the employee should
direct his objection regarding the transfer
of the workplace, and the majority opinion

V.TTK M. 178 CERCEVE-
SiINDE iISYERI DEVRINDE
iSCINiIN is ILISKIiSININ
DEVRALAN iSVEREN GE-
CiSINE iTIRAZ HAKKININ
UYGULAMASI

Hukukumuzda itiraz hakki, tek tarafli, karsi
tarafa ulasmasi ile hukuki sonu¢ meydana
getiren yenilik doguran bir hak olarak tanim-
lanmaktadir. itiraz hakki yalnizca isgiye ta-
ninan bir hak olup, devralan isverenin itiraz
hakki mevcut degildir?'. TTK madde 178'de
isciye itiraz hakki taninmig ancak bu itirazin
sekline, muhatabina, suresine iliskin herhan-
gi birdazenleme yapilmamistir?2. Kanundaki
bu bosluk cercevesinde, 6gretide bu konuya
iliskin cesitli gorusler ileri suralmustur.

Ogretide, TBK m. 12'deki “Sozlesmelerin
gecerliligi, kanunda aksi éngérulmedik-
ce, hicbir sekle bagli degildir” seklindeki
duzenlemeden yola cikilarak, itirazin yazili
veya so6zlu yapilabilecegi savunulmaktadir.
Her ne kadar 6gretide sekil serbestisi ilkesi
ve s6zlU itirazin da mumkun oldugu savu-
nulmussa da kanimizca ispat kolayligi aci-
sindan itirazin yazili olarak yapilmasi daha
uygun olacaktir.

Doktrinde, TTK m. 178 hukmunde, is¢inin
itiraz hakkini kullanmasi acgisindan herhangi
bir nedenin varliginin aranmadigy, isginin yal-
nizca is iligkisinin devredilmesine itiraz etmis
olmasinin yeterli oldugu, iscinin bu itirazini
gecerli sayilabilecek bir sebebe dayandir-
mak zorunda olmadigi ifade edilmektedir?.
ilaveten, isci i iliskisinin devrine itirazinda bir
sebep gostermis olsa da bu sebebin gercegi
yansitmamasinin ya da is¢inin itirazini hakl
kilmamasinin is¢i acisindan olumsuz bir so-
nu¢ meydana getirmeyecegi ve is¢inin itiraz
hakkinin kétaye kullandiginin 6ne suruleme-
yecegi belirtilmigtir?4,

iscinin isyeri devrine iliskin itirazini kime yo-
neltmesi hususunda doktrinde farkli gortsler
mevcut olup, Alman hukukunda oldugu gibi
isciye secimlik bir hak taninmasi gerektigi 6g-
retideki cogunluk goérusu olusturmaktadir?.
TTK m. 178'de aksine bir duzenleme bulun-
madigindan bahisle ve is¢i lehine yorum il-
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in the doctrine is that the employee should
be granted an optional right, as in German
law?. It may be argued that, since there is no
contrary provision in Article 178 of the TCC
and in accordance with the principle of in-
terpretation in favor of the employes, it will
be sufficient for the employee to object to
the transferor or transferee company?s. Ac-
cordingly, the employee will have a right of
choice when exercising his objection regard-
ing the transfer and will be able to exercise
his right of objection against the transferor
or the transferee employer.

Article 178 of the TCC does not stipulate
the period of time within which the em-
ployee must submit his objection regarding
the transfer and when this period will com-
mence. Although it is argued in the doctrine
that in cases where there is no need to grant
a longer period of time to the employee, the
period of 6 business days stipulated in Arti-
cle 22 of the Labor Law regarding the fun-
damental change in the working conditions
is sufficient?, this period is deemed insuffi-
cient for the employee to evaluate whether
he will exercise his right of objection or not,
and this opinion remains in the minority?s.
Another view in the doctrine argues that the
application of the one-month period clearly
stipulated in Swiss judicial decisions and the
German Civil Code will be sufficient?.

In our opinion, since the duration of the right
of objection granted to the employee is not
regulated in the legislation, the duration
of the objection may vary according to the

kesi geregince, isci tarafindan devreden ya
da devralan sirkete itiraz edilmesinin yeterli
olacagi savunulabilecektir?s. Bu dogrultu-
da, is¢i, devre iligkin itirazini kullanirken bir
secim hakkina sahip olacak ve devreden ya
da devralan isverene karsi itiraz hakkini kul-
lanabilecektir.

TTK m. 178'de, iscinin devre iligkin itirazini
yapmasl gereken sure ve bu surenin ne za-
man baslayacagina iliskin de herhangi bir
duzenleme mevcut degildir. Ogretide, isciye
daha uzun bir stre taninmasina gerek olma-
yan hallerde, is Kanunu m. 22'de duzenle-
nen, calisma kosullarindaki esasli degisiklik
ile ilgili ongorulen 6 is gunluk surenin yeterli
oldugu savunulmussa da? bu sure is¢inin iti-
raz hakkini kullanip kullanmayacagini deger-
lendirebilmesi acisindan yetersiz goérulmus
ve bu gorus azinlikta kalmistir?e, Ogretideki
diger bir gorus, isvigre yargi kararlarinda ve
Alman Medeni Kanunu’nda acikga 6ngoru-
len bir aylik strenin uygulanmasinin yeterli
olacagini savunmaktadir?.

Kanaatimizce, isciye taninan itiraz hakkinin
suresi mevzuatta duzenlenmediginden, iti-
razin suresi somut olayin niteliklerine gore
degisebilecektir. Konuya iligkin olarak her-
hangi bir Yargitay karar da halihazirda mev-
cut degildir. Dolayisiyla, is¢inin itiraz hakkini
duarustluk kuralina uygun bir sure icerisinde
kullanmasi gerektigi su asamada savunula-
bilecektirs.

iscinin itirazina iligkin strenin, isginin devir
hakkinda bilgilendirilmesi halinde bilgilen-
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characteristics of the concrete case. There
is currently no Court of Cassation decision
onthe subject. Therefore, it can be argued at
this stage that the employee should exercise
the right of objection within a period of time
in accordance with the rule of good faith®.

It is argued that the period for the employ-
ee’s objection shall commence from the date
of notification, if the employee is informed
about the transfer, or from the date the em-
ployee learns about the transfer, if the em-
ployee is not informed®'. Therefore, it would
be appropriate to accept that the right to ob-
ject starts from the date the employee is in-
formed about the transfer, or if the employee
is not informed, from the date the employee
learns about the transfer.

If the employee does not exercise his right
of objection within the time limit, it may be
concluded that the employee has waived
his right of objection, or that the employee
has implicitly consented to the transfer of the
workplace and tacitly accepted the trans-
fer®2, As a result, it can be concluded that the
employee must exercise his right of objection
against the transferor or transferee employer
within a reasonable period of time in accor-
dance with the rule of good faith from the
date he learnt about the transfer®,

VI. THE NATURE OF THE
TERMINATION OF THE
EMPLOYMENT CON-
TRACT DUE TO OBJEC-
TION

The employee’s exercise of the right of objec-
tion is not among the circumstances that ter-
minate the employment contract, and Article
178/2 of the TCC introduces a new form of
termination that is not regulated in the labor
law legislation. There is no clear regulation
on the legal nature of the termination of the
employment contract upon the objection of
the employee. Different opinions have been
put forward in the doctrine on thisissue. The
dominant opinion is that the termination of
the employment contract upon the exercise
of the right of objection by the employee
cannot be considered as a termination of the
employee or the employer. In the doctrine, it
is argued that the termination of the employ-
ment contract upon objection is a unique
termination®%. In Swiss law, it is also stated
that the employee’s objection to the transfer
does not constitute a notice of termination®®.

dirilmenin yapildig tarihten itibaren, isciye
bilgilendirme yapilmamasi halinde ise is¢inin
devri 6grendigi tarihten itibaren baslayaca-
@1 savunulmaktadir®™. Dolayisiyla, itiraz hak-
kinin, devir hakkinda is¢inin bilgilendirildigi
tarihten itibaren; isci bilgilendirilmemisse,
iscinin devri 6grendigi tarihten itibaren bas-
layacaginin kabul edilmesi yerinde olacaktir.

isci, itiraz hakkini suresi icerisinde kullanmaz
ise itiraz hakkini kullanmaktan vazgectigi ya
da is¢inin igyeri devrine 6rtulu olarak onay
verdigi, devri zimni olarak kabul ettigi sonu-
cuna varilabilecektir®2. Sonug olarak, is¢inin,
itiraz hakkini devri 6grendigi tarihten itiba-
ren durastluk kuralina uygun olarak, makul
bir sure icerisinde devreden ya da devralan
isverene karsi kullanmasi gerektigi sonucuna
varilabilecektir®.

VI.iTIRAZA BAGLI OLA-
RAK i$ SOZLESMESININ
SONA ERMESINIiN NITE-
LiGi

is sozlesmesini sona erdiren durumlar arasin-
daiscinin itiraz hakkini kullanmasi mevcut ol-
mayip, TTKm. 178/2 ile is hukuku mevzuatin-
da duzenlenmeyen yeni bir sona erme sekli
meydana gelmistir. isginin itirazi Gzerine is
sozlesmesinin sona ermesinin hukuki niteli-
¢i hususunda kanunda acik bir duzenleme
bulunmamaktadir. Ogretide bu konuya iligkin
farklidusunceler ileri suralmustur. Baskin go-
ras, iscinin itiraz hakkini kullanmasi Uzerine
is so6zlesmesinin sona ermesinin isci ya da
isveren feshi olarak degerlendirilemeyecegi
seklindedir. Ogretide, itiraz Uizerine is sozles-
mesinin sona ermesinin, kendine 6zgu bir
sona erme hali oldugu savunulmaktadirs.
isvigre hukukunda da isginin devre itirazinin
bir fesih bildirimi niteliginde olmadigi belir-
tilmektedir®.
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Article 178/2 of the TCC stipulates that “ifthe
employee objects, the service contract shall
terminate at the end of the statutory dismissal
period; the transferee and the employee shall
be obliged to fulfil the contract until that date”.
The “statutory dismissal period” in the said
provision should be understood as the end
of the legal notice period. The relevant provi-
sion stipulates that the employment contract
shall terminate at the end of the legal notice
period, and itis accepted in the doctrine that
the employment contract shall terminate at
the end of the legal notice period even if the
notice periods are determined differently
from the periods stipulated in Article 17 of
the Labor Law. Since the termination of the
employment contract upon objection does
not constitute an employer termination, it
is argued in the doctrine that the employer
cannot terminate the employment contract
by paying the fee for the notice period in ad-
vance in accordance with Article 17/5 of the
Labor Law.

Another consequence of the termination of
the employment contract upon objection
is that the employee will not be able to file
a reinstatement lawsuit and claim bad faith
compensation.

VIIl. VIII. THE EFFECT

OF TERMINATION OF
THE EMPLOYMENT CON-
TRACT DUE TO OBJEC-
TION ON LABOR RECEIV-
ABLES

In the event that the employment contract
is terminated upon objection, the employee
may claim from the employer the wage he/
she is entitled to on the date of termination
of the contract and, if any, the unused annual
leave fee. At this point, the important issue in
terms of labor receivables is whether sever-
ance pay will be paid to the employee with
one year or more seniority in the event of ter-
mination of the employment contract upon
objection.

In the doctrine, it is evaluated that if the em-
ployment contract is terminated upon the
exercise of the right of objection by the em-
ployee, the inability of the employee to ben-
efit from the termination rights will not be in
accordance with the regulation introduced
by the legislator in order to protect the em-
ployee in case of transfer of the workplace,

TTKm. 178/2'de “is¢inin itiraz etmesi halinde,
hizmet sézlesmesinin kanuni isten ¢ikarma
suresinin sonunda sona erecedi; devralan ve
iscinin o tarihe kadar s6zlesmeyi yerine getir-
mekle yakamludur oldugu” duzenlenmisgtir.
S6z konusu duzenlemede yer alan “kanuni
isten ¢ikarma suresi”, yasal ihbar suresinin
sonu seklinde anlasilmalidir. ilgili hukumde,
is sozlesmesinin yasal ihbar sresinin sonun-
da sona erecegi duzenlenmis olup, 6gretide
is sozlesmesi veya toplu is s6zlesmesinde
ihbar sureleri is Kanunu m. 17'de éngérulen
surelerden farkli olarak belirlenmis olsa dahi
is sozlesmesinin yine de yasal ihbar suresinin
sonunda sona erecegi kabul edilmektedir. iti-
raz Uzerine is sbzlesmesinin sona ermesi is-
veren feshi niteligi tagimadig icin, isverenin
is sozlesmesini is Kanunu m. 17/5 uyarinca
ihbar saresine iliskin tcreti pesin 6deme su-
retiyle sona erdirilemeyecegi doktrinde savu-
nulmaktadir.

itiraz Gzerine is sdzlesmesinin sona ermesi-
nin isveren feshi tagsimamasinin bir diger so-
nucu da is¢inin ise iade davasi agamayacak
ve kot niyet tazminati talep edemeyecek
olmasidir.

VIIl. iTIRAZA BAGLI OLA-
RAK iS SOZLESMESININ
SONA ERMESININ IiSCi-

LIK ALACAKLARINA ET-
Kisi

itiraz ile is s6zlesmesinin sona ermesi halin-
de, is¢i, sozlesmenin sona erdigi tarihte hak
kazandigi Ucreti ve eger var ise kullanmadi-
g1 yillik izin ucretini isverenden talep edebi-
lecektir. Bu noktada iscilik alacaklari baki-
mindan 6nemli olan husus, itiraz Uzerine is
sOzlesmesinin sona ermesi halinde bir yil ve
Uzeri kideme sahip olan is¢iye kidem tazmi-
nati 6denip 6denmeyecegidir.

Ogretide, isginin itiraz hakkini kullanmasi
Uzerine is s6zlesmesinin sona ermesi halin-
de, iscinin feshe bagli haklardan yararlana-
mamasinin, kanun koyucunun isyeri devri
durumunda isciyi korumak amaciyla getirdi-
Qi duzenlemeye uygun olmayacagi ve iscinin
itiraz hakkini kullanmasinin bir anlaminin ola-
bilmesi icin, iscinin itiraz hakkini kullanmasi
halinde iscilik alacaklarindan mahrum kalma-
masi gerektigi degerlendirilmesi yapilmakta-
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and in order for the exercise of the right of
objection by the employee to have a mean-
ing, the employee should not be deprived of
the labor receivables in case the employee
exercises his right of objection. Some authors
in the doctrine accept that the right to sever-
ance pay will arise in the event of termination
of the contract upon the employee’s objec-
tion to the transfer.

However, in order for the employee to be en-
titled to severance pay, the employee must
complete one year of seniority and the em-
ployment contract must be terminated due
to one of the reasons that entitle the employ-
ee to severance pay listed in Article 14 of the
Labor Law No. 1475. Article 14 of the Labor
Law No. 1475 does not include the termina-
tion of the employment contract upon the
objection of the employee. Therefore, if the
employment contract is terminated upon ob-
jection, the employee will not be entitled to
severance pay.

In the event that the contract is terminated
upon the exercise of the right of objection,
the payment of severance pay to the em-
ployee will clearly contravene Article 14 of
the Labor Law No. 1475. The Court of Cassa-
tion also stated that “In the concrete dispute,
although the plaintiff employee did not con-
sentto the transfer of the workplace based on
the relevant provisions of the Turkish Com-
mercial Code and notified that he terminat-
ed his employment contract, Article 6 of the
Labor Law stipulates that the transfer of the
workplace will not constitute a justified termi-
nation for the employee, since the employee
who objected to the transfer of the workplace
cannot be mentioned as a justified termina-
tion, it was erroneous to decide to accept
the severance indemnity claim with written
justification, while the severance indemnity
claim should be rejected, and it required a re-
versal”.?® With the evaluation in the form of it
has been ruled that the employee will not be
entitled to severance indemnity in case of ter-
mination of the employment contract in the
case of objection.

VIIl. CONCLUSION

Article 178 of the TCC, which is an exception
to the laws on workplace transfer in Turkish
labor law legislation and envisages substan-
tial changes in this field, has resulted in nu-
merous conflicts of opinion in the doctrine
and uncertainty in practice. Article 178 of
the TCC does not regulate the principles re-

dir. Ogretide bazi yazarlar tarafindan, isginin
devre itiraz etmesi Uzerine sd6zlesmenin sona
ermesi halinde de kidem tazminati hakkinin
dogacagi kabul edilmektedir.

Ancak, is¢cinin kidem tazminatina hak kazana-
bilmesiicin iscinin bir yillik kidem suresini ta-
mamlamasi ve is sozlesmesinin 1475 sayili is
Kanunu'nun 14. maddesinde sayilan kidem
tazminatina hak kazandiran sebeplerden biri
nedeniyle sona ermesi gerekmektedir. 1475
sayili is Kanunu m. 14'te sayilan nedenler ara-
sinda isc¢inin itirazi Gzerine is sdzlesmesinin
sona ermesi bulunmamaktadir. Dolayisiyla,
itiraz halinde is s6zlesmesinin sona ermesi
durumunda is¢i kidem tazminatina hak ka-
zanamayacaktir.

itiraz hakkinin kullanilmasi Uzerine sézlesme-
nin son bulmasi halinde is¢iye kidem tazmi-
nati ®denmesi, 1475 sayili is Kanunu m. 14
hukmune acikca aykirilik teskil edecektir.
Yargitay da “Somut uyusmazlikta, davaci is¢i
Turk Ticaret Kanunu’nun ilgili hikamlerine
dayanarak is yeri devrine muvafakat etmemis
ve is akdini feshettigjini bildirmisse de is Kanu-
nu’nun 6. maddesinde is yeri devrinin isci y6-
nuanden hakli fesih olusturmayacagi hukmu
karsisinda is yerine devrine itiraz eden iscinin
hakli feshinden séz edilemeyeceginden ki-
dem tazminat talebinin reddi gerekirken ya-
zili gerekee ile kabultine karar verilmesi hatali
olup, bozmayi gerektirmistir.”3¢ seklindeki
degerlendirmesiyle, itiraz halinde is sozles-
mesinin sona ermesi halinde iscinin kidem
tazminatina hak kazanmayacagi yonunde
hukam kurmustur.

VIIl. SONUC

Turk is hukuku mevzuatindaki igyeri devrine
iliskin duzenlemelere istisna teskil eden ve
bu alanda esasli degisiklikler 6ngéren TTK
m. 178, 6gretide ¢ok fazla gorus ayriliklarinin
olusmasi ve uygulamada kafa karisikliklarina
sebebiyet vermistir. TTK m. 178'te is¢inin iti-
raz hakkinin kullanmasina iliskin esaslar du-
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garding the exercise of the right of objection
by the employee, and the consequences re-
garding the labor and social security law are
not taken into consideration in the relevant
regulation.

Article 178 of the TCC introduces a special
provision regulating the transfer of employ-
ment relations to the transferee employer in
the case of division, merger and conversion
of commercial companies. Since Article 178
of the TCC does not apply to all transfers of
workplaces, but only to transfers of commer-
cial companies through division, merger and
conversion of type, it is considered to be a
special regulation compared to Article 6 of
the Labor Law. In the event of any conflict
between the two regulations, Article 178 of
the TCC shall apply to transfers of compa-
nies, and Article 6 of the Labor Law shall ap-
ply to transfers based on legal transactions.
Regarding the matters not included in Article
178 of the TCC, Article 6 of the Labor Law
shall apply.
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zenlenmemis olup, ilgili duzenlemede is ve
sosyal guvenlik hukukunaiiliskin sonuglar da
dikkate alinmamistir.

TTKm. 178 ile ticari sirketlerin boélunme, bir-
lesme ve tur degistirmelerinde is iliskilerinin
devralan isverene gecisini duzenleyen 6zel
bir duzenleme getirilmistir. TTK m. 178, tim
isyeri devirlerinde degil, yalnizca ticari sir-
ketlerin bélunme, birlesme ve tur degistirme
yolu ile gerceklesen devirlerinde uygulama
alani bulmasi nedeniyle, is Kanunu m.6'ya
gore 6zel bir duzenleme olarak kabul edil-
mektedir. iki dizenleme arasinda herhangi
bir ihtilaf olmasi halinde, sirketlere iliskin de-
virlerde TTKm. 178 uygulama alani bulacak,
hukuki igsleme dayali devirlerde ise is Kanu-
nu m. 6 uygulanacaktir. TTK m. 178'de yer
almayan hususlara iliskin ise; is Kanunu m. 6
uygulanacaktir.
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